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BY THE COW SSI ON:

By Conplaint filed Septenber 23, 2002, Todd Eggerling seeks
to have his telephone pedestal relocated by ALLTEL at ALLTEL s
cost. An Answer to the Conplaint was tinmely filed on October
15, 2002. A hearing was held on Novenber 26, 2002, in the
Comm ssion Library with appearances as shown above.

The Conplainant presented one wtness who testified as

fol |l ows: M. Todd Eggerling is involved in agriculture pro-
duction including crops and |ivestock. He uses famly property
in the MIford and Sprague areas to run his operations. The

Sprague property is the subject property in his Conplaint. M.
Eggerling was in the process of wdening his driveway when he
canme up against an ALLTEL pedestal. Before he went further, he
contacted ALLTEL to see if it could be noved. ALLTEL told him
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that if the pedestal was to be noved, it would be noved at his
expense. He then filed a conplaint with the Conm ssion.

Exhibits 2 through 9 and 10 through 14 were admitted into
evidence to depict the location of the pedestal relative to the
property. The driveway ingress to his farm operations is a
narrow passageway W th deep drop-offs on each side. There are
two houses on the subject property which are currently both
rent ed. The Conpl ai nant uses the driveway purely for the pur-
poses of going in and out, in relation to the operations of his
farm He makes three to four trips a day wth feed trucks,
feedi ng equi pnment, |ivestock equipnment and fertilizer trucks.

The Conplainant testified that he has not had an accident
due to the driveway condition, however, he was concerned about
the safety of the entrance which led him to the decision to

wi den the driveway. He testified that he cannot wden the
driveway to the other side because the lay of the ground is too
st eep. He would al so have to excavate into the hill and change

the slope of the land to divert the ditch water. Now t hat he
has filled the one side of his driveway with dirt, he is further

concerned that soneone will hit the pedestal and that he would
be liable for such an accident. He has invested about $500 to
$600 so far in attenpting to widen his driveway. The Com
plainant was told by an ALLTEL representative that a service
truck had an incident trying to pull into his driveway.

Upon cross-exam nati on, M. Eggerling stated that he
believed that the pedestal was in the public right-of-way. He
purchased the subject property in 1998. When he contacted
ALLTEL, ALLTEL agreed to nove the pedestal, but stated that the
project would be billed to M. Eggerling. The initial cost

quote was $1, 326. 00.

Upon further questioning, M. Eggerling stated that the
driveway has been a problem since he purchased the land in 1998.
He has intensified the use of the property within the last five

years. He believes the placenent of the pedestal was a bad
engi neering decision that did not account for future use of the
property. The previous property owners operated a smaller

i vestock operation on the subject property.

After the Conplainant rested, ALLTEL noved for a directed
verdict. The notion was denied by the Hearing Oficer. ALLTEL
then presented one witness, M. Alan Schroeder, in its defense.

M. Schroeder is the manager of outside plant engineering
for ALLTEL. He was responsible for preparing the original cost
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estimate and al so took the photos of the subject property.! M.
Schroeder further testified that he visited the subject property
and has reviewed the ALLTEL docunents in regards to the
pedestal. In his opinion, the pedestal is located in the public
right - of - way. The pedestal was installed on the property on
August 18, 1978, according to ALLTEL's records. Exhibit 9 is a
summary of ALLTEL’'s costs to nove the pedestal. The costs
associated with noving the pedestal include: surveying the site,
devel oping the solution, |ooking at the contractor expenses,
digging up the cable, relocating the cable, splicing the cables
back together, hooking the service back up to the residences and
then posting it in their property record system after the work
was conpleted. He testified that the cost estimte he devel oped
did not include any profit for ALLTEL. M. Schroeder testified
that typical practice is to work with the |andower prior to
installing telephone pedestals. There is no set standard;
rather, pedestal placenent in the right-of-way depends on
engi neering judgnent for each particular situation. He believes
that the pedestal was installed consistent with best engineering
practices at the tine. Finally, M. Schroeder stated that he
had heard that during construction of the pedestal, an ALLTEL
servi ce vehicle dropped a wheel while turning into the driveway.

OPI NI ON AND FI NDI NGS

Upon consideration of the testinony and subm ssions
produced in this matter and being duly advised in the prem ses,
the Comm ssion finds that the Conplaint should be dismssed and

the requested relief denied. From the adm ssions contained in
the Conplaint and the testinony given at the hearing, we
conclude that the pedestal is in all likelihood |ocated in the

public right-of-way. Neb. Rev. Stat. 8§ 86-704(1) (2002 Supp.)
states that “any telecomunications conpany i ncorporated

in this state, is granted the right to construct, operate, and
mai ntain tel ecomunications lines and related facilities along,
upon, across, and under the public highways of this state.” It
appears that the statute cited would give ALLTEL the general
ability to locate its pedestals in the public rights-of-way
subject to certain exceptions which were not nade applicable in
this case. No evidence was filed as to whether the Conplai nant
applied for or received permssion from any |ocal regulatory
body prior to widening his driveway.

! Exhibits 2 through 9.
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The next issue then becomes whether the relocation of a
pedestal should be charged to the telecomrunications carrier or

t he | andowner. In these particular circunstances, we find that
the widening of the Conplainant’s driveway constitutes a busi-
ness convenience for the |andowner. The present |andowner

testified that his farm ng operations required the use of |arger
vehicles turning into and out of his driveway when conpared to
the previous |andowner. Al though no incidents have occurred
proving the turn into the driveway to be hazardous, the
| andowner began to widen the driveway to prevent any future
occurrence. After conpletion of the |andowner’s proposed
project, the pedestal would not be in conflict with the driveway
itself, but would be partially covered by dirt because of the
proposed grading, which slopes into the ditch. W find it
would be contrary to public policy in this instance to charge
the general ratepayers for the relocation of one |andowner’s
pedestal absent evidence of negligent placenent or a denon-
stration that the placenment of the pedestal was inconsistent
wi th general engineering and construction standards.

ORDER
| T IS THEREFORE ORDERED by the Nebraska Public Service Com
m ssion that the relief requested by the Conplainant be and it

i s hereby, denied.

I T IS FURTHER ORDERED that the above captioned matter be,
and it is hereby, dism ssed.

MADE AND ENTERED at Lincoln, Nebraska, this 22nd day of
January, 2003.

NEBRASKA PUBLI C SERVI CE COVWM SSI ON
COWM SSI ONERS CONCURRI NG
Chair

ATTEST:

Executi ve Director



